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Chapter 7

The Family and Public Policy

Robert A. Destro, J.D.

INTRODUCTION

What is a family? Should the law recognize it as a func-
tional unit, or as merely as an aggregate of autonomous
individuals? When, if ever, is the distinction meaningful?
Why is the concept of “family” important? When, if
ever, should government intervene in its affairs? How
should government deal with families and their
problems?

These are but a few of the many questions which arise when
the law attempts to deal with ““family” issues. With the advent of
government programs intended to facilitate and support family
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life; and the ever-expanding judicial recognition of “privacy”
rights for family members,? the courts have become increasingly
involved with diverse value questions involving marriage and
divorce,3 the rights of parents and children,? the rights of grand-
parents,’ sexuality,s education and moral training,” family health
questions,® and intra-family dispute resolution.? The purpose of
this short introduction to what is both a complex and immensely
interesting area of the law is to identify some of the cross-currents
and directions in contemporary state and federal family policy,
with particular emphasis on their relationship to the statutory and
constitutional law of family rights. It is intended to lay the founda-
tion for the oral presentation of which it is a part. The oral presen-
tation will argue that it is essential for those who claim to be con-
cerned about the health and status of the family to establish clearly,
at the outset, precisely what their vision of “‘the family” is. With-
‘out a clear impression of the ultimate goal, useful discussion of
policy options leading toward attainment of the goal is difficult, if
not useless. This introduction, therefore, will begin with a working
definition of what most people — and most policy formulations —
consider to be “the family” unit; it will suggest several possible
conceptual frameworks for analysis of decisions dealing with what
might be called *‘structural” family law issues; and it will introduce
some of the statutory and judicial developments in several areas of
particular concern to parents, religious institutions, policy-makers
and scholars.

I. “FAMILY” — REFLECTIONS ON THE
CONCEPT AND ITS DEFINITION

A. Defining the term ‘“‘family”’

Perhaps the most difficult task which besets the observer of
contemporary American family policy is to define the term
“family”’ without immediately plunging into a host of related, yet
distinct, controversies. But without a working definition,
meaningful discussion of the many complex legal and social issues
involved in even the most straightforward family law problem is
virtually impossible. Thus, for purposes of this chapter, a *‘family”
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will be defined as a group of individuals who are related by blood,
marriage or adoption living together as a unit which contains at
least one natural or adoptive parent and children. This definition,
while somewhat restrictive in terms of the possibilities for more
“expansive”’ definitions of family “‘membership’, is not unlike the
more traditional sociological definitions of Burgess, Locke and
Murdock’? which focus on what most observers call the “nuclear”
family. More importantly, it is also the “family”’ with which the
vast body of American law concerns itself.”/

By defining the term “family” in a broad, yet traditional, man-
ner one obviously excludes other voluntary associations of
individuals which function, either in practice or by design, in
much the same manner as traditional families, but which are not
commonly perceived as fitting into that category. Examples of such
groupings would be married or unmarried, childless, cohabitating
heterosexual couples, cohabitating homosexual couples and com-
munal living groups./? A discussion of the special issues raised in
each of these cases is beyond the scope of this chapter, but it is
important to note that they are excluded here for a very specific
reason: semantic clarity. Current sociological literature does not
contain a clear definition of the term “family”, and the definitions
which are found often implicitly, rather than explicitly, reflect the
philosophical biases of the writer with respect to the related, yet
distinct, issues which are raised in the notes and which will be dis-
cussed in the oral presentation.’3 The historian Alan C. Carlson
discussed this problem in his article, ““The Family: A Problem of
Definition’’ 14

Semantic clarity progressively deteriorated . .. as the
discipline embraced the heretofore unknown notion of
a “pluralism of family forms.” An important benchmark
of such change was the Forum 14 Report of the 1970
White House Conference on Children, which celebrated
a “‘pluralistic society of varying family forms and a mul-
tiplicity of cultures.” Defining family as “a group of
individuals in interaction,” the Report described
optional forms, ranging from nuclear families to “‘single
parent,” ‘“‘communal”, “‘group marriage,” and “homosex-
ual” varieties. Decrying American society’s excessive
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conformity, the Report’s authors welcomed the contem-
porary movement ‘‘to destroy the cultural myth of a
‘right’ or ‘best’ way to behave, believe, work, or play.” As
family professionals, they viewed the family principally
as ‘‘a vital, yet often unrecognized partner of
bureaucratic service organizations having health, wel-
fare, and rehabilitative objectives.” Secure in such a con-
trolling partnership, their primary recommendations
focused on recognizing and fostering “the right of
individuals to live in any family form they feel will
increase their options for self-fulfillment.” /s

The significance of such semantic confusion for the develop-
ment of law and public policy should not be underestimated.’¢
Law is influenced by the other social sciences, and they often play
an important role in defining legal relationships. Some of the most
important constitutional decisions governing basic social and legal
policy rest explicitly on somewhat controversial non-legal concep-
tual approaches to the issues which were presented for decision,’”
and the current constitutional law of family rights is not without
its examples- of reliance on such material. A fixed definition of the
term “family” is therefore crucial if the participants in the discus-
sion are to fully understand one another.

B. The Significance of Affinity

Once having provided a working definition of the term
“family” for purposes of this discussion, it is also important to
appreciate the significance of affinity to the analysis. Although
Murdock has pointed out that the nuclear family includes the four
most fundamental functions of human social life: the sexual, the
economic, the reproductive, and the educational ’® it goes without
saying that the force which ties these functions together and which
enables families to interact as a unit is emotional. The significance
of this observation is twofold: first, it helps to define the character
of the social grouping under study; and second, it limits the ability
of the law to affect fundamental changes in family structure with-
out also revising large areas of related legal theory to reflect the
changes thought to be desirable’? The law, in short, both defines
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and is limited by the “family”. “Family law,” therefore, has the
power to affect some degree of fundamental change in that which
the “family” is and does.? In a representative democracy, such
power is significant, not only for the individuals affected by it, but
for the society as a whole. Thus, it only stands to reason that gov-
ernmental “family policy” should be scrutinized — as a whole —
from this perspective. '

The law draws its customary deference to familial ties from
simple observation of human relationships: from the basic emo-
tional ritualism which develops in the interactions of a mother
with her infant child,?’ to the highly complex expectancies which
develop among spouses, parents and children, and siblings. As a
result, American law?? defines the family relationship as one
which is deserving of the same level of protection as an express
constitutional right,?3 and it has generally sought to insulate that
relationship from outside influences which are not intended to
deal with a specific threat to the health or welfare of the family or
its members.2? It is only when the law seeks to foster policies
which are at odds with familial choices that actual attempts to
regulate intra-family relationships are imposed.?s Whether such
regulation is appropriate or legitimate in a given context depends,
of course, on the policy involved and the interests affected.
Whether such policies will work as planned without unintended
negative consequences, even if otherwise appropriate, is another
matter entirely. 26 ‘

In his 1969 essay, ‘‘Human Interaction and the Law;” Professor
Lon Fuller pointed out that the qualities of enacted law which
“lend to it a special capacity to put in order men’s interactions
within the larger impersonal society” are ‘“‘the very qualities . . .
that make it an inept instrument for regulating intimate relations”
within the family.?” Professor Caplow explains:

The family depends for its continuance, either abstractly
as an institution or concretely as an individual family, on
the maintenance of certain sentiments, obligations, and
reciprocities that are neither automatic nor self-
generating. The reasons why husband and wife cleave
together, why children honor their parents, and why
brothers do not take pay from each other are not detived
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from the state or its secular culture. There are moral sen-
timents underlying the interactions that constitute the
family: otherwise, there would be no family. Self-interest
alone will not account for them, and the legal order can-
not enforce them.?#

Since the family is not a creature of the law, and its relation-
ships and obligations are neither created by nor generally enforced
through legal means, it is critical that the student of family law
policy distinguish between the law’s recognition of what is (its
descriptive function), and its attempts to define what should be (its
normative function). Of equal importance is the frank recognition
that the ability of the law to enforce a policy which is intended to
effect a non-destructive change in the fragile fabric of intra-familial
relationships is often dependent upon the understanding and crea-
tive ability of the policy-maker, who must adapt traditional formu-
lations of legal rights and duties to the reality of family life.

II. CONCEPTUAL MODELS OF FAMILY/
GOVERNMENT RELATIONS

An examination of the law of family relations would be incom-
plete without some discussion of the various conceptual
approaches to family law issues found in the literature and. the
cases. Although judicial respect for the integrity of the family unit
is often cited as a rationale for decision in cases which have grave
implications for individual families,?? an understanding of the
conceptual approach employed to decide the case or resolve the
issue is a far better key to the sincerity of the concern than the
words of the opinion. The conceptual models suggested below are
intended to illustrate several possible ways to view the state/family
relationships which appear in the cases. Each contains three basic
elements: parents, children and the state as parens patriae, and
each model is, to some degree, involved in the decision of nearly
every family law issue. The listing below is not meant to be exhaus-
tive; it merely reflects some of this writer’s observations on the
subject. :
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A. The Linear Model

The first of these conceptual models is linear. It posits that
either the state or the parents are the primary source of family
rights and obligations. In this, and all subsequent models, responsi-
bility for the morals component of family life is equated with the
parental role. It should be apparent that an absolutist application
of either form of this model would result in the extremes of inter-
vention or isolation. In graphic form, the variations on the model
would appear as follows:

Parents State State
Parents l ! l
Children Cfiildren Parents Children

B. The Balance Model

The second of these conceptual approaches is best described
as a “balance” wherein the state mediates disputes by weighing
intra-family interests in accordance with the weight assigned by
current public policy. Although the state would, in the ideal situa-
tion, play the role of an entirely neutral arbiter, such a role is, in
fact, a practical impossibility; for it is the state which assigns the
weights to the respective interests and the state which determines
the legitimacy of the type of intervention described by this model
in the situations in which it applies.3?

Parents Children

State
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C. The Interests Model

The third approach can best be described as one which exa-
mines “interests’” in much the same manner as the late Professor
Branerd Currie’s “‘interests analysis’’ approach to difficult issues of
public policy arising in the area of Conflict of Laws.3/ A problem
involving important family interests is examined to determine
whose interests are involved, whether they are in conflict, and, if
so, whether their apparent conflict can be resolved without dam-
age to either the interests of the respective parties to the dispute,
or to the basic family relationships which will be affected by the
resolution of the dispute. In cases of “false” (i.e. no) conflict, the
matter is resolved in accordance with the best interests of the party
affected. In cases where the conflict is “apparent” (i.e. apparently
real), the interests must be examined to determine whether there
is, in fact, a “‘true” conflict. In those rare cases where a “true” (i.e.
unavoidable) conflict is presented, the rule of decision must be
taken from the basic conceptual principles which the society
employs to resolve issues of fundamental social importance. (e.g.,
constitutional or moral principles concerning “‘right’” or “just”
relations among the state, parents and children). This approach can
best be illustrated through the use of the following diagram:

A = Family Unit Interests
Parents (Parents & Children)

B = State Interests

C = Shared Interests

While there may be other conceptual approaches to
family/state relations, it should be apparent that the three chosen
here for illustrative purposes are not mutually exclusive. They may
be applied alone or in conjunction in a wide variety of situations.
It should also become apparent upon examination that the distinc-
tions between them is a given case can often be more apparent than
real. They are mentioned, therefore, only as a convenient way of
organizing an introduction of the rather distressing tendency of
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recent case law to utilize an almost purely result-oriented approach
to the decision of extremely difficult intra-familial problems.

III. IDENTIFYING THE ISSUES

The unique role in our society of the family, the institu-
tion by which “we inculcate and pass down many of our
most cherished values, moral and cultural,” requires that
constitutional principles be applied with sensitivity and
flexibility to the special needs of parents and children.32

The foregoing statement of principle has been reaffirmed by
the Supreme Court as a guide for judicial decision-making on many
occasions,? but the sensitivity and clarity of analysis required to
do justice to the sometimes clashing interests involved in cases
which involve potential intra-family or state/family disputes is
often lacking when the rationale supporting recent judicial deci-
sions is examined.34 The reasons for this lack of sensitivity for the
interests of the family are easy enough to discern, but they are
tremendously difficult to work with, for both political3s and
policy reasons.3¢ For precisely such reasons, it is rare indeed when
either a court or other policy maker will set forth the underlying
philosophical or political assumptions upon which the decision
rests.37 .

The common law imposed a duty on parents to care for, pro-
tect and guide their children and allowed delegation of that duty
to others, but such delegation was not operative to grant preroga-
tives coextensive with those of the parents.3#8 Recent develop-
ments in family policy, however, rest on a perception of the family
very different than that of the common law and most current statu-
tory law. It holds that parents exercise only powers delegated to
them by the state, and that the governmental recognition of paren-
tal prerogatives is limited by currently accepted constitutional
limitations on the power of the states to interfere with individual
liberty.3? It is within this shifting conceptual framework that
much of the current debate over “family”, “parents’”’ and “chil-
dren’s”” rights occurs. Because parents continue to fulfill the role
of guardians of their childrens’ health, welfare, safety and morals;
and because the law continues to presume that children lack the
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capacity to choose their own style and philosophy of self-
governance, 4 parents continue to be recognized as being respon-
sible for nurturing and developing their children’s capacity to
function indpendently and make reasoned life choices. It is only
when those choices involve controversial parental value judgments
which are not in accordance with judicial or professional opinion
that the difficulties described in the notes begins. Unfortunately,
the rhetoric employed by most parties to the various controversies
tends to focus on ‘‘rights” and ‘‘status’’, rather than interests and
capacity. Some writers have even gone so far as to portray the pos-
sible range of status choices for children as limited to either total
libration or serfdom,4’ and the result has been, quite predictably,
confusion and the development of a fair amount of bad law and
questionable legal reasoning.

Because an approach which emphasizes only rights and status
leaves very little room for compromise, the unfortunate result
appears to be a trend toward respect for the family as a unit only
when it serves the specific policy purposes of the legislative or
judicial decision-maker. Given the importance of the substantive
constitutional rights of the family members involved in such cases,
it should be clear that governmental tinkering with family struc-
tures in pursuit of policy which is either ill-defined or lacking a
base of broad public support is a serious matter indeed.

As a result, development of a sensitivity for the needs of the
family as the unit of society which performs the basic tasks of nur-
turing, educating, and socializing children should be one of the
major goals of this conference and should rank high on the list of
future topics for pastoral guidance on the part of the Church as a
whole, But before such guidance is attempted, every attempt to
attain a clear understanding of the influences of traditional and
emerging sociological, philosophical, psychological, and legal
theory on those interests should be undertaken. The reasons for
this suggestion should be obvious to anyone with .a desire to
influence the course of public policy development in a manner
which is consistent with the long-term protection of the family,
and of Church itself; for it goes without saying that the Church
could not survive in its present form without the assistance it
receives from dedicated parents who pass the faith on to their chil-
dren by both word and deed.
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Because the processes of American law are both incremental
and dynamic, it is absolutely essential that the participants in the
process have a clear understanding of the degree to which their
own goals and philosophy are reflected or rejected in recent
developments in the law. If the current result-oriented trends
which prompt this writer's concern are to be reversed, the
approach taken by proponents of family integrity must be both
forthright and uncompromising; for if issues of constitutional and
moral principle are seldom perceived as negotiable, one can be cer-
tain that issues of family integrity will never be when the issue is
joined directly.

_ Among the questions which should concern this conference
are: the ongoing debate over the rights of the child 2s an individual
sui juris within the family; the relationship of constitutional and
statutory emancipation to the rights and duties of parents; and the
meaning and potential uses (and abuses) of a broad concept such
as “‘the best interests of the child”. Because public policy discus-
sion concerning family issues often proceeds on the assumption
that someone’s “rights” or “‘best interests” should be *‘protected”
by (or from) government intervention, and that it is improper for
anyone to “impose” any sort of rigid philosophical structure on
discussions which have moral dimensions,#? the proper analytical
perspective is one which seeks to identify what — and whose —
interests are being served by existing or proposed public policy for-
mulations. Thus, it is critical for the student of family policy to
scrutinize both the practical and the theoretical implications of
government intervention in family affairs, especially that which
involves fundamental decisions concerning the welfare of children
and the preservation of the family structure. Although all govern-
ment intervention in family life is a serious matter and warrants
careful scrutiny, much of it is clearly beneficial and intended to
preserve the family as a functioning unit.43 But other forms of
intervention, such as emancipation by recognition of constitu-
tional or legal rights enforceable against the parents,#! or by gov-
ernmental action on behalf of a minor child which is said to be in
the “best interests” of that child when there has been no prior
showing of parental neglect or unfitness,#> are not designed to pre-
serve the functional integrity of the family unit, but rather to fur-
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ther other interests which may or may not be beneficial to either
the family itself, or to the individuals in whose name the interven-
tion proceeds.

This chapter will serve as a brief introduction to some of the
legal and public policy arguments over family and child-centered
rights to make important, life-influencing decisions concerning
education, life-style, health care and moral training of children. It
is hoped that, given the importance of the subject matter, the
readers of this book will consider carefully their own role in the
future development of public policy on this important topic.
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12. See, e.g., Re Adult Anonymous II, 88 A.D.2d 30, 452 N.Y.5.2d 198 (st Dep, 1982)
(homosexual adoption).

13. See sources cited in Carlson, supra, note 10. See also, ]. Hitchcock, Family is What
Family Does, 4 Human Life Rev. 52 (Fall, 1980). :

14. Carlson, supra, note 10.

5. Id., at 47. .

16. In Re Adult Anonymous 11, 88 A.D.2d 30, 452 NY.S.2d 198 (Ist Dep. 1982), the
Appellate Division of the New York Supreme Court made the following comments regard-
ing the existence of homosexual ‘‘families”. Although the issue was whether or not a man
could adopt his homosexual lover, the case is significant for what it says concerning both
the definition of the term *“family” for legal purposes as well as the mechanisms by which
such definitions develop. The court stated:

Homosexual relations in private are now constitutionally protected. Peo-
plev. Onoforg 51 NY.2d 476, 434 NY.5.2d 947, 415 N.E.2d 936, under the
right to privacy. In any event the parties do not seek the adoption in order to
cultivate their sexual relationship. They wish to formalize themselves as a
family unit, for the purposes of publicly acknowledging their emotional bond
and more pragmatically to unify their rights. . . .

The "“nuclear family” arrangement is no longer the only model of family
life in America, The realities of present day urban life allow many types of
non-traditional families. The statutes involved do not permit this court to deny
a petition for adoption on the basis of this court’s view of what is the nature
of a family. In any event, the best description of a family is a continuing rela-
tionship of love and care, and an assumption of responsibility for some other
person. Certainly that is present in the instant case)” 452 N.Y.S.2d at 201.

The analytical method employed in the court’s opinion is immediately apparent upon
examination. First, the court finds that the case involves the right to privacy, in that New
York’s highest court, the Court of Appeals, has decided that consensual homosexual activity
in private is constitutionally protected; second, it extrapolates from the existence of the
privacy right to the position that the admitted existence of such activity within an adoptive
parent/child relationship should not be considered by the court — or, by implication, the
state — in the determination of whether the adoption is in the “best interests” of the adop-
tive child; and third, the court recites the “‘pragmatic™ reasons for its decision to permit the
adoption (the pair feared eviction by their landlord on the grounds that they were not
related). Once past this point, having relegated the issue to one of private concern and
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recognizing the private utility of its proposed decision, the court then reaches the point
where it must come to grips with the fact that a homosexual living arrangement, even if sup-
ported by an adoption decree, is not the type of "'family" relationship which the law gener-
ally recognizes.

In order to rationalize the change in the traditional law of family relations it has just
made in the name of “privacy’’, the court undertakes to discuss the nature of the family rela-
tionship itself and to justify its position on the grounds that times have changed. The court
states that “nuclear family arrangement (emphasis mine) is no longer the only model of
family life in America”, and that the courts are free to recognize whatever 'non-traditional
[family] forms™ they choose. The fact that the New York Legislature had never considered
the issue of homosexual adoption, and that most states reject adoption for sexual purposes
on public policy grounds, is simply ignored.

Although the court has now changed the public policy of New York concerning *'the
family" in a manner which is totally at odds with traditional notions of family life, it appears
to state that to do otherwise would impose its view of the “'proper™ family form on society.
See note 42 infra. In reality, however, the court has just done so anyway; for once all the
justifications, legal or otherwise, for the decision have been stated, the court's own view
of the “proper” family form is stated very clearly. Its definition of a *‘family™ for public
policy purposes is contained in the following statement: “the best description of a family
is a continuing relationship of love and care, and an assumption of responsibility for some
other person.”

While one may choose 1o agree or disagree with either the definition of *‘family™ c¢ho-
sen or the result in the case (i.e. the legality of the adoption at issue), neither of those points
is relevant to the point made above. The real issue from a policy perspective is that courts,
under the rubric of defending the right to privacy, are busily writing their own views of
what is, or is not, a *‘family”" into the law of the land. Past experience has shown that legisla-
tive atternpts to make the law reflect 2 more traditional view of family life will mect with
both political and judicial opposition, see sources cited at notes 2, 19, and 42.

Since the entire process is incremental, such decisions have a long-term effect on the
development of two important branches of legal principle. First, they legitimate the process
by which courts become institutions with the power to define fundamental social concepts
such as “‘family". In a representative democracy, this is a "power™ or procedural question
of great importance, especially when the court is not subject to the controls inherent in the
electoral process. (e.g., life-tenured federal judges, and state judges appointed for long terms
without electoral supervision) Second, an important legal term, “family”, is robbed of its
fixed meaning. )

For purposes of present law and future policy development, the lack of a fixed meaning
for such an important term as *'family " violates the cardinal principle that the law must be
certain, and capable of being clearly understood by those who must implement or obey it.
On a more practical level, the lack of a clear definition of “*family™ already makes it virtually
impossible to devise strategies for encouraging nuclear or extended “family” life along the
lines of the traditiona! model. Examination of The Report ‘Listening to American Fami-
lies " (White House Conference on Families, October, 1980), cited at note 1 supra, discloses
some of the difficulties which arise when no fixed definition of the term can be agreed
upon.

17. See, e.g., Roe v. Wade 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973); Broun
v. Board of Education, 347 U.S. 483, . . .n. 11 (1954).

18. Murdock, supra note 3 at 9-10, also gquoted in Carlson, supra note 10 at 43.

19. Compare, e.g., 42 U.S.C. 3002 et seq. (Public Health Services Act, Title X) (contracep-
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